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for value in due course." Badger Machinery Co. v. Columbia, etc., Lt. & Power 
Co. (1917, Wis.) 163 N. W. 188. See Comments, p. 246. 



Contracts — Acceptance — Sufficiency of Acts to Constitute Acceptance as 
Matter of Law. — The defendant was put in possession of an old automobile 
under an agreement, as alleged by him, to buy it, if he found it useful for his 
business. He kept the machine for nearly two years, in the meantime having 
offered it for sale, and then notified the plaintiff that he did not wish to buy it. 
Held, that the defendant's acts constituted an acceptance as a matter of law. 
Ostman v. Lee (1917, Conn.) 101 Atl. 23. 

An acceptance is an act of the offeree whereby he exercises the power con- 
ferred on him by the offeror. Professor Arthur L. Corbin, Offer and Acceptance, 
and Some of the Resulting Legal Relations (1917) 26 Yale Law Journal, 199, 
181. The offeror at the beginning has full power to determine what acts are 
to constitute an acceptance, and when he prescribes a certain mode the offeree 
can accept in no other way. Weiner v. Gill (1905) 2 K. B. 172, 74 L. J. R. 845; 
cf. Wheeler v. Klaholt (1901) 178 Mass. 141, 59 N. E. 756. If no mode is 
prescribed, any overt act which would lead a reasonable man to believe that 
the offeree had assented, is considered an acceptance. Kirkham v. Attenborough 
(1897) 1 Q. B. 201; Indiana Mfg. Co. v. Hayes (1893) 155 Pa. St. 160, 26 Atl. 
6; Hobbs v. Massassoit Whip Co. (1893) 158 Mass. 194, 33 N. E. 495. But 
silence is generally not so construed, not even when the offeror has prescribed 
it as the mode of acceptance. Felthouse v. Bindley (1862) 11 C. B. N. S. 869; 
Prescott v. Jones (1898) 69 N. H. 305, 41 Atl. 352; cf. Emery v. Cobbey (1889) 
2.7 Neb. 621, 43 N. W. 410; Hanson v. Wittenberg (1910) 205 Mass. 319, 91 N. E. 
383. Whether acts constitute an acceptance within the rule above stated is 
ordinarily a question for the jury. Wheeler v. Klaholt, supra. In the principal 
case the acts done would seem clearly sufficient to justify a finding in accordance 
with the decision, but it may be doubted whether the inference was so clear as 
to justify the court in deciding it as a matter of law. 

C. I. 

Contracts — Assignability — Future Book Accounts. — The plaintitt's assignor 
had advanced money to the defendant company on notes which were secured by 
an assignment of present and future book accounts. The notes were not paid, 
and the plaintiff filed a bill in equity to enforce the assignment. Soon there- 
after, the defendant was adjudged bankrupt, and its trustee defended the 
action. Held, that the assignment in so far as it concerned future book 
accounts could not be enforced against the defendant or its trustees, since there 
had been no act indicating a taking of possession on the part of the grantee 
after the accounts came into existence. Taylor v. Barton-Childs Co. (191 7, 
Mass.) 117 N. E. 43. 

The court treats this case as governed by the same principles as mortgages 
of future-acquired chattels. This treatment is a logical recognition of the fact 
that, by gradual development of the law, an assignment of a chose in action 
has come to be a real transfer of property. But the Massachusetts rule is 
exceptional on mortgages of future-acquired chattels, holding them to be mere 
executory contracts, unenforceable either in law or equity unless the mortgagee 
has taken possession after acquisition by the mortgagor. Jones v. Richardson 
(1845, Mass.) 10 Mete. 481; Moody v. Wright (1847, Mass.) 13 Mete. 17; see 
in accord Ross v. Wilson (1869, Ky.) 7 Bush 29. This is contrary to the general 
rule which protects such mortgages in equity. Mitchell v. Winslow (1843) 2 
Story 630; Holroyd v. Marshall (1862) 10 H. L. Cas. 190. The same rule has 
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been very generally applied to future-acquired choses in action. Toilby v. 

Official Receiver (1888) 13 App. Cas. 523; Union Trust Co. v. Bulkely (1907, 

C. C. A. 6th) 150 Fed. 510. In view of its doctrine as to chattels, Massachusetts 

has gone a long way in upholding assignments of future wages based on the 

expected continuance of an existing employment, though the employment is 

terminable at will. Boy ten v. Leonard (1861) 2 Allen 407. An analogy might 

possibly have been drawn between wages to be earned under an existing but 

indefinite employment, and book accounts to arise in the natural course of an 

existing business. In refusing to draw such an analogy the court has made it 

clear that the doctrine of the wages cases is not to be extended, and the result 

is to be commended in so far as it tends toward the consistent application of 

the same rule to all classes of future-acquired personalty. 

M. B. 

Contracts — Illegality — Collateral Contract. — An architect sued upon a 
contract with the defendants for services in the preparation of plans and speci- 
fications for a building. The building was to contain a motion picture theatre and 
also dwellings, bathhouse, and stores in the cellar. A statute provided that, "No 
portion of any building used for moving pictures hereafter erected . . . shall be 
occupied or used as a dwelling or tenement house, apartment house, hotel, or 
department store." Act of June 9, 191 1 (P. L. 746). Held, that the architect 
was a party to an agreement to do an unlawful act and hence could not recover. 
Medoff v. Fisher et al. (1917, Pa.) 101 Atl. 471. 

A collateral contract may be so far removed from the unlawful object of one of 
the parties as to be itself legal. Rogers v. Waller (1817, Tenn.) 4 Hayw. 205. 
Some Courts have held that where the illegal act ultimately contemplated is greatly 
opposed to public policy, mere knowledge on the part of the contractor is suf- 
ficient to make the collateral contract unenforceable. Hanauer v. Doane (1870) 
12 Wall. 342 (treason) ; Pearce v. Brooks (1866) L. R. 1 Ex. 213 (prostitution). 
On the other hand where the illegal act intended by one is a crime of minor 
importance, mere knowledge by the other of such intention does not make the 
contract unenforceable by the latter. Brooks v. Martin (1863) 2 Wall. 70; 
Thomas v. Brady (1848) 10 Pa. St. 164. Yet the distinction between great and 
small crimes is at best hard to draw. Where, however, the plaintiff has par- 
ticipated in the intent or has aided and abetted its fulfilment, he cannot enforce 
his contract, irrespective of the magnitude of the offense intended. Rose v. 
Mitchell (1881) 6 Colo. 102; Graves v. Johnson (1892) 156 Mass. 211, 30 N. E. 
818; (1001) 179 Mass. S3, 60 N. E. 383; Webber v. Donnelly (1876) 33 Mich. 
469- If the drawing of the plans is to be regarded as a participation in the intent 
or as aiding and abetting the ultimate illegal act, the principal case is clearly 
sound. 

F. C. H. 

Contract— Performance by Instalments— Anticipatory Breach.— An instal- 
ment contract provided that the seller should deliver coal daily from December 
28, 1909, to March 30, 1910, and that the buyer should pay before the tenth of 
each month for the coal delivered during the previous month. On January 10, 
the purchaser failed to pay for the December coal and the seller at once stopped' 
deliveries. The payment was made and accepted on January 15 at which time the 
vendor gave notice of cancellation. Coal delivered from January 1 to January 9 
remained unpaid for even after the tenth of February. Action was brought by 
the buyer to recover for failure to deliver the rest of the coal. Held, that the 
failure of the plaintiff to make proper payments on the contract after the repudia- 
tion was fatal to his cause of action. Chicago Washed Coal Co. v. Whitsett 
(1917,111.) 116 N. E. 115. 



